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Revised Experts’ Protocol published
This issue of Your Witness is turned over to a 
consideration of a major revision of the Civil 
Justice Council’s Experts’ Protocol. This document 
began life in 2005 when the Civil Justice 
Council took the initiative to establish a single, 
authoritative set of guidance for expert witnesses 
working under the Civil Procedure Rules (CPR) in 
England and Wales. We look at the main changes 
on pages 2 and 3, before reproducing the full text 
of the new guidance starting on page 4. Exactly 
when this new text will replace that currently 
appended to CPR 35 is not yet clear, so here is an 
early opportunity to get to grips with what is very 
likely to come into force in the coming months.

More on the SRA Handbook and expert fees
Further to my comments on the Solicitors 
Regulation Authority’s (SRA) Handbook in Your 
Witness 67, it is worth noting that before October 
2011, Rule 2.03 of the Solicitors’ Code of Conduct 
2007 required solicitors to explain to clients, at 
the outset, any likely payments they would have 
to make, including expert witness fees. The 2011 
Code of Conduct replaces the 2007 Code and 
contains subtle differences.

The 2011 Code departs somewhat from the 
inference that the amount and extent of any 
expert fees should be specifically disclosed 
and discussed with the client. Instead, the new 
Code comprises mandatory principles, mandatory 
outcomes and non-mandatory indicative behaviours. 
Those relevant to the requirement to inform 
clients about likely payments to expert witnesses 
include the following:
• To act in the best interests of clients 

(Principle 4); to provide a proper standard of 
service to clients (Principle 5).

• Clients receive the best possible information, 
both at the time of engagement and when 
appropriate as their matter progresses, 
about the likely overall cost of their matter 
(Outcome 1.13).

• Warning about any other payments (other 
than the client’s lawyer’s own fees and, 
potentially, the opponent’s fees) for which 
the client may be responsible (Indicative 
Behaviour 1.15).

The 2011 Code gives less guidance than did its 
predecessor. However, the guidance in note 40 of 
Rule 2.03 of the 2007 Code is thought to remain 
relevant. This states that, where possible, the 
solicitor should give details of the probable cost 
of an expert’s fees and, if this is not possible, 
should agree with the client to review these 
expenses and the need for them nearer the time 
when they are likely to be incurred.

Paying for Part 35.6 questions
Civil Procedure Rule 35 Practice Direction 6.2 
reads:

‘The party or parties instructing the expert must 
pay any fees charged by that expert for answering 
questions put under rule 35.6. This does not affect 
any decision of the court as to the party who is 
ultimately to bear the expert’s fees.’

While some lawyers have tried to (mis)interpret 
this practice direction as inferring that the party 
putting the questions is instructing the expert 
witness for the purpose of asking the questions, 
this is not what it means!
An expert witness will have a contractual nexus 

with his/her instructing solicitor, but not with 
the lawyer from the other side who is asking the 
questions. It is obvious, therefore, that it should 
be the instructing solicitor, not the question-
setting solicitor, who has to pay in the first 
instance. The second sentence in 6.2 confirms 
that just because the expert witness’s instructing 
solicitor has to pay initially, this has no bearing 
on which party ultimately has to bear the cost.
This duty to pay can be a bit of a nuisance if the 

instructing solicitor receives an unexpected bill. 
So expert witnesses would be wise to take a few 
precautions.

For a question to be properly put, it must 
conform to the requirements of Rule 35.6(2). 
Generally, it is for lawyers to decide whether a 
question meets the legal requirements, not expert 
witnesses.

However, expert witnesses can avoid all 
possibility of censure for answering questions 
they ought not to have answered by relying on 
Rule 35.6(2)(ii). This rule permits any questions 
to be put (regardless of frequency, timing or 
purpose), provided that all the parties agree. 
If instructed by one party, an expert witness 
should send any questions received from another 
party to his or her instructing solicitor and ask 
for permission to answer them. If permission is 
granted, the expert witness will be covered by 
Rule 35.6(2)(ii).
A jointly instructed expert witness should 

receive only questions that have already been 
circulated to all the parties. However, the 
expert should, nonetheless, ensure that all the 
parties agree to the additional cost incurred in 
answering the questions put.

By following this procedure, the expert witness 
will be sure that the paying solicitor knows about 
questions being put by others and agrees that they 
should be answered. This should greatly reduce 
the risk of any dispute over paying for the work.
Chris Pamplin



New Experts’ Protocol proposal
In 2005 the Civil Justice Council (CJC) published 
guidance on instructing experts to give evidence 
in civil claims, and this is now annexed to 
Civil Procedure Rules (CPR) Practice Direction 
(PD) 35. Although the guidance was updated 
in 2009, there have been no significant changes 
since its inception.

However, in July 2012, a CJC working party 
published revised guidance for the instruction of 
experts (reproduced herein, starting on page 4). 
It is designed, say its authors, to help litigants,  
instructing solicitors and expert witnesses 
to understand best practice in meeting the 
requirements of the CPR.

The CJC expects that this revised version will 
replace the Experts’ Protocol currently appended 
to PD35. However, before it comes into force, it 
needs to be reviewed and approved by the Civil 
Procedure Rules Committee. We will keep an 
eye on its progress for you, but such matters are 
seldom swiftly done.
Although the substance of the guidance is not 

radically different from the 2005 version, there 
are some subtle changes and one or two quite 
significant ones. One clear difference is how the 
guidance has been structured.

The latest version addresses the following in 
turn:
• key points affecting litigants and those 

instructing expert witnesses
• key points for expert witnesses, and
• specific issues, such as single joint experts 

(SJE), contingency fees and sanctions for 
failing to comply with the CPR or court 
orders.

This makes the new guidance quite ‘user friendly’ 
but does result in some elements that were 
grouped together previously being fragmented 
and scattered throughout the text.

The significant revisions, designed principally 
to reflect the Jackson Reforms, can be 
summarised as follows.

Fees
The section on terms of appointment now makes 
it clear that the court may require experts to 
provide an estimate of their charges (paragraph 
2.2.2.2). Furthermore, paragraph 2.2.2.11 imposes 
an additional duty on those instructing experts 
to ensure that the expert’s terms of appointment 
include guidance that fees and expenses may be 
limited by the Court.

Experts should agree the terms on which 
they are to be paid with those instructing them. 
What’s more, they should be mindful that they 
may be required to provide estimates for the 
court, their fees may be scrutinised and the court 
may limit the amount to be paid as part of any 
order for costs (3.3.4).
A potentially major change concerns 

contingency fees for experts. With the 
implementation of the Jackson Reforms 
in April 2013, contingency fees for lawyers 

will be permitted for most contentious work. 
Interestingly, the new guidance includes a 
specific section on contingency fees (4.3). It 
notes that the payment of expert fees contingent 
on the nature of the expert evidence given or 
the outcome of the case is ‘highly undesirable’ 
due to the overriding concern of ensuring 
the independence and objectivity of expert 
evidence. The guidance expressly provides that 
experts must not be retained on such a basis, 
save in exceptional cases where the court gives 
authorisation. This is a departure from the 2005 
wording which was effectively an absolute 
prohibition. It seems that with the expected 
increase in contingency fees for lawyers in civil 
cases, the door has been left slightly ajar for 
experts to work on this basis too, should any 
expert think that desirable.

Instructions to experts
The revisions now provide that those instructing 
experts should seek to agree, where possible, the 
details of the instructions for the experts, and 
this should include any difference in the factual 
material that is to be considered by the experts 
(2.3.2). The previous guidance included such a 
provision but only for parties instructing an SJE.

Expert’s acceptance of instructions
The revised guidance appears to give greater 
emphasis to the duty of an expert to ensure 
that the instructions received are clear. While 
elements of this are contained in the old protocol, 
a slight shift in emphasis suggests that there 
is an increased burden of responsibility on the 
expert to ensure compliance.

Section 3.3 – dealing with an expert’s 
acceptance of instructions – provides that 
experts who do not receive clear instructions 
should request clarification and may indicate 
that they are not prepared to act unless and until 
such clear instructions are received. Similarly, 
3.5.1 – dealing with an expert’s right to ask the 
court for directions – now offers a failure by the 
instructing solicitor to give required information 
as a specific example of a circumstance when an 
expert might request such directions.
There is also increased emphasis on the duty 

of the expert to be satisfied that access to all 
relevant information held by the parties has 
been allowed. Experts should seek to confirm 
this quickly after acceptance of instructions and 
notify instructing solicitors of any omissions. 
The revised guidance also requires that experts 
should continue to monitor this duty (3.6.1).
There is a slight change in the section dealing 

with reliance on the work of others. The 2005 
wording is retained regarding the expert’s need to 
state those facts (whether assumed or otherwise) 
upon which his or her opinions are based and to 
distinguish clearly between those facts known 
to be true and those assumed. However, the 
revision adds that, in this respect, all experts 
should have primary regard to their instructions. 
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Consequently, so long as there are no obvious 
anomalies or conflicts of fact, an expert is unlikely 
to fall foul of the rules if those facts are identified 
that lie outside the expert’s specific knowledge 
but are relied upon in the instructions.
The revisions also include a provision that 

expert joint statements following discussions 
should include a brief re-statement that the 
experts recognise their duties (or a cross-
reference to the relevant statements in their 
respective reports). The joint statement should 
also include an express statement that the experts 
have not been instructed to avoid reaching 
agreement (or to otherwise defer from doing so) 
on any matter within their competence (3.10.4).

Sequential exchange of expert reports
The revised guidance contains specific 
provisions for the sequential exchange of expert 
reports (3.7.17).

The defendant’s expert report should:
• confirm that the background to the case, as 

set out in the claimant’s expert report, is 
agreed; where some or all of it is not, identify 
those parts that require revision, setting out 
the revisions considered to be necessary

• seek to focus only on material areas of 
difference with the claimant’s expert’s opinion 
and to identify assumptions considered to be 
reasonable and those that are not, and

• contain reconciliation between any loss 
assessment made by him/her and that 
made by the claimant’s expert, identifying 
any different conclusions and the related 
financial impact.

Where there is sequential exchange in 
accordance with the above, it is expected that the 
expert discussions, and hence the joint statement, 
would focus on the areas of disagreement. The 
claimant’s expert would then also consider 
and respond to any material, information and 
commentary included within the defendant’s 
expert report (3.10.2).
Where an SJE has been instructed but the 

parties have, with permission of the court, 
instructed their own additional experts, there 
may be, if the court so orders or the parties agree, 
discussions between the SJE and the additional 
experts. Such discussions should be confined to 
those matters within the remit of the additional 
experts or as ordered by the court (3.10.6).

Sanctions and penalties
Unlike the 2005 protocol, the revised guidelines 
conclude with a summary of the sanctions that 
may be imposed for failure to comply with 
CPR 35, the PD or any court order (4.4). Experts 
are reminded of the duty that overrides any 
obligation to the party instructing them.

Following the case law that eroded and then 
removed expert immunity from suit, the revised 
guidelines identify two types of sanction in the 
context of cases where court proceedings have 
not been commenced. These are:
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• any misconduct of a professional instructing 
an expert or the expert may be subject to 
sanction by their professional body or 
regulator, and

• the court has the power under CPR 35.4(4) 
and CPR 44 to impose costs sanctions which 
may alter the level of cost to be recovered or 
fees to be paid to the expert.

In cases where proceedings have been 
commenced, the guidelines identify the 
following potential penalties for breach:
• matters of misconduct may be dealt with by 

the professional instructing experts or the 
expert’s professional or regulatory body

• the court may impose cost penalties against 
those instructing the expert (including a 
wasted costs order) or the expert (such as a 
disallowance or reduction of the expert’s fee)

• the court may rule the expert’s evidence to 
be inadmissible

• in extreme cases, if the court has been misled, 
it may invoke general powers for contempt 
of court, which may carry a fine or term of 
imprisonment, and

• if an expert commits perjury, criminal 
sanctions may follow.

Expert advisers
As before, this new guidance does not apply to 
experts instructed only to advise. However, it 
does apply if an advisory expert is later instructed 
for the purposes of proceedings. The new 
guidance states that where an advisory expert 
is later approached to act as an expert witness, 
‘... they will need to give careful consideration as to 
whether they can accept a role as expert witness’, 
bearing in mind the need to ensure that there is 
no conflict between their advisory role and their 
duties to the court as an expert in proceedings.

Conclusions
Given the expected implementation of the 
Jackson Reforms in April 2013, there is, perhaps, 
little to surprise us in these revised guidelines. 
For the most part, they are simply a tidy up 
of the 2005 protocol and bring it into line with 
Jackson’s overall vision.

The removal of expert immunity means that 
the need for experts to focus on their duties and 
responsibilities is more acute than ever. Indeed, 
one of the possible benefits of the revisions is 
that they do seem to make clearer those matters 
that fall within the express responsibility of 
the expert and those that lie mainly with the 
instructing party. And the litany of sanctions 
and penalties will serve as a reminder of the 
consequences of any failure by either!

Perhaps the biggest surprise lies in the changes 
made to the provisions prohibiting contingency 
fees for experts. While it is really just toying with 
the wording, we must assume that the authors 
of the guidance have some specific agenda in 
mind. At the moment, though, the impact of this 
remains unclear.



1. Introduction
1.1 The purpose of this guidance is to assist litigants, those 
instructing experts and experts in understanding best 
practice with regard to compliance with Part 35 of the Civil 
Procedure Rules (CPR or the Rules) and the overriding 
objective. Experts and those who instruct them should ensure 
they are familiar with CPR 35 and its associated practice 
direction (PD or PD35). 
1.2 More specifically, it is important to have regard to the 
objectives of paragraph 1.4 of the PD namely to:-

1.2.1 Encourage the exchange of early and full information 
about the expert issues involved in the perspective legal 
claim. 
1.2.2 Enable the parties to avoid or reduce the scope of 
litigation by agreeing the whole or part of an expert issue 
before commencement of proceedings; and 
1.2.3 Support the efficient management of proceedings 
where litigation cannot be avoided. 

1.3 Additionally, experts and those instructing them should 
be aware that some cases may be “specialist proceedings” 
(“CPR49”) where specific rules may apply, some cases 
may be governed by protocols and some courts who have 
published their own guidelines as supplements to the CPR. 
Care should, therefore, be taken to ensure familiarity with 
any such provisions. 
1.4 The areas dealt with by this guidance relate to both the 
pre and post issue of court proceedings. The guidance is 
organised in such a way as to:- 

1.4.1 Cover key points affecting litigants and others 
instructing experts; 
1.4.2 Cover key points pertaining to experts; 
1.4.3 Cover specific issues, such as single joint experts, 
contingency fees and sanctions. 

2. The solicitors’/instructing parties’ perspective 
2.1 The need for experts 

2.1.1 Those intending to instruct experts to give or prepare 
evidence for the purpose of civil proceedings should 
consider whether expert evidence is appropriate, taking 
account of the principles set out in CPR Parts 1 and 35, and 
in particular whether it is reasonably required to resolve 
the proceedings (CPR 35.1). 
2.1.2 Although the court’s permission is not generally 
required to instruct an expert, the court’s permission is 
required before experts can be called to give evidence or 
their evidence can be put in (CPR 35.4). 

2.2 The appointment of experts 
2.2.1 Before experts are formally instructed or the court’s 
permission to appoint named experts is sought, the 
following should be established: 

2.2.1.1 that they have the appropriate expertise and 
experience for the particular instruction; 
2.2.1.2 that they are familiar with the general duties of an 
expert; 
2.2.1.3 that they can produce a report, deal with questions 
and have discussions with other experts within a 
reasonable time and at a cost proportionate to the matters 
in issue; 
2.2.1.4 whether they are available to attend the trial, if 
attendance is required; and 
2.2.1.5 there is no potential conflict of interest for the 
expert. 

2.2.2 Terms of appointment should be agreed at the outset 
and should normally include: 

2.2.2.1 the capacity in which the expert is to be appointed 
(e.g. party appointed expert or single joint expert); 
2.2.2.2 the services required of the expert (e.g. provision 
of expert’s report, answering questions in writing, 
attendance at meetings and attendance at court); 
2.2.2.3 time for delivery of the report; 
2.2.2.4 the basis of the expert’s charges (e.g. daily or 
hourly rates and an estimate of the time likely to be 
required, or a fixed fee for the services). In this respect, 
the court may also require experts to provide an estimate 
of their charges; 
2.2.2.5 travelling expenses and disbursements; 
2.2.2.6 cancellation charges; 
2.2.2.7 any fees for attending court; 
2.2.2.8 time for making the payment; 

2.2.2.9 whether fees are to be paid by a third party; 
2.2.2.10 if a party is publicly funded, whether or not the 
expert’s charges will be subject to assessment by a costs 
officer; and 
2.2.2.11 guidance that the expert’s fees and expenses may 
be limited by the court (note expert’s fees are fixed in the 
Small Claims Court). 

2.2.3 As to the appointment of single joint experts, see 
section 4 below. 
2.2.4 When necessary, arrangements should be made for 
dealing with questions to experts and discussions between 
experts, including any directions given by the court, and 
provision should be made for the cost of this work. 
2.2.5 Experts should be informed regularly about deadlines 
for all matters concerning them. Those instructing experts 
should promptly send them copies of all court orders and 
directions which may affect the preparation of their reports 
or any other matters concerning their obligations. 

2.3 Instructions 
2.3.1 Those instructing experts should ensure that they give 
clear instructions, including the following: 

2.3.1.1 basic information, such as names, addresses, 
telephone numbers, dates of birth, dates of incidents and 
any relevant claims reference numbers; 
2.3.1.2 the nature and extent of the expertise which is 
called for; 
2.3.1.3 the purpose of requesting the advice or report, a 
description of the matter(s) to be investigated, the issues 
to be addressed and the identity of all parties; 
2.3.1.4 the statement(s) of case (if any), those documents 
which form part of standard disclosure and witness 
statements which are relevant to the advice or report; 
2.3.1.5 where proceedings have not been started, whether 
proceedings are being contemplated and, if so, whether 
the expert is asked only for advice; 
2.3.1.6 an outline programme, consistent with good 
case management and the expert’s availability, for the 
completion and delivery of each stage of the expert’s 
work; and 
2.3.1.7 where proceedings have been started, the dates 
of any hearings (including any Case Management 
Conferences and/or Pre‐Trial Reviews), the dates fixed by 
the Court or agreed between the parties for the exchange 
of experts’ reports and any other relevant deadlines to be 
adhered to, the name of the court, the claim number and 
the track to which the claim has been allocated. 

2.3.2 Those instructing experts should seek to jointly agree, 
where possible, the details of the instructions for the experts, 
which should include any difference in the factual material 
that is to be considered by the experts. 
2.3.3 As to the instruction of single joint experts, see section 
4 below. 

2.4 Amendment of reports 
2.4.1 It may become necessary for experts to amend their 
reports as set out in section 3.8 below: 

2.4.1.1 as a result of an exchange of questions and 
answers; 
2.4.1.2 following agreements reached at meetings between 
experts; or 
2.4.1.3 where further evidence or documentation is 
disclosed. 

2.4.2 Experts should not be asked to amend, expand or alter 
any parts of reports in a manner which distorts their true 
opinion, but may be invited to amend or expand reports 
to ensure accuracy, internal consistency, completeness and 
relevance to the issues and clarity. In such circumstances 
those instructing experts should inform other parties as 
soon as possible of any change of opinion resulting in an 
amended report. 

2.5 Written questions to experts 
2.5.1 See CPR 35.6 and the PD. 
2.5.2 Where questions have been put to an expert, the 
instructing solicitor/party should consider with the expert 
whether the questions are properly for the purpose of 
clarification of the report, are proportionate and have been 
asked within time. Attempts should be made to resolve 
problems without the need for an application to court for 
directions. 4
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2.6 Discussions between experts 

2.6.1 The court has powers to direct discussions between 
experts for the purposes set out in the Rules (CPR 35.12). 
Parties may also agree that discussions take place between 
their experts. 
2.6.2 Where single joint experts have been instructed but 
parties have, with the permission of the court, instructed 
their own additional Part 35 experts, there may, if the court 
so orders or the parties agree, be discussions between the 
single joint experts and the additional Part 35 experts. Such 
discussions should be confined to those matters within the 
remit of the additional Part 35 experts or as ordered by the 
court. 
2.6.3 Arrangements for discussions between experts 
should be proportionate to the value of cases. In small 
claims and fast-track cases there should not normally be 
meetings between experts. Where discussion is justified in 
such cases, telephone discussion or an exchange of letters 
should, in the interests of proportionality, usually suffice. 
In multi-track cases, discussion may be face to face, but the 
practicalities or the proportionality principle may require 
discussions to be by telephone or video conference. 
2.6.4 The parties, their lawyers and experts should co-
operate to produce the agenda for any discussion between 
experts, although primary responsibility for preparation of 
the agenda should normally lie with the parties’ solicitors. 
2.6.5 The agenda should indicate what matters have been 
agreed and summarise concisely those which are in issue. 
It is often helpful for it to include questions to be answered 
by the experts. If agreement cannot be reached promptly 
or a party is unrepresented, the court may give directions 
for the drawing up of the agenda. The agenda should be 
circulated to experts and those instructing them to allow 
sufficient time for the experts to prepare for the discussion. 
2.6.6 Those instructing experts must not instruct experts 
to avoid reaching agreement (or to defer doing so) on any 
matter within the experts’ competence. Experts are not 
permitted to accept such instructions. 
2.6.7 The content of discussions between experts should not 
be referred to at trial unless the parties agree (CPR 35.12(4)). 
It is good practice for any such agreement to be in writing. 
2.6.8 Agreements between experts during discussions do 
not bind the parties unless the parties expressly agree 
to be bound by the agreement (CPR 35.12(5)). However, 
in view of the overriding objective, parties should give 
careful consideration before refusing to be bound by such 
an agreement and be able to explain their refusal should it 
become relevant to the issue of costs. 

2.7 Attendance of experts at court 
2.7.1 Those instructing experts should: 

2.7.1.1 ascertain the availability of experts before trial 
dates are fixed; 
2.7.1.2 keep experts updated with timetables (including 
the dates and times experts are to attend) and the location 
of the court; 
2.7.1.3 give consideration, where appropriate, to experts 
giving evidence via a video-link; and 
2.7.1.4 inform experts immediately if trial dates are 
vacated. 

2.8 Experts should normally attend court without the need 
for the service of witness summonses, but on occasion they 
may be served to require attendance (CPR 34). The use of 
witness summonses does not affect the contractual or other 
obligations of the parties to pay experts’ fees. 
3. The experts’ perspective 
3.1 Differentiation between experts formally instructed to 
report and those only asked to advise 

3.1.1 Part 35 and this guidance only apply where experts 
are instructed to give opinions which are relied on for the 
purposes of court proceedings, that is, where the appointed 
expert is to appear as an expert witness. 
3.1.2 Advice which the parties do not intend to adduce in 
litigation is likely to be confidential; this guidance does not 
apply in these circumstances. The same applies where, after 
the commencement of proceedings, experts are instructed 
only to advise (e.g. to comment upon a single joint expert’s 
report) and not to give or prepare evidence for use in the 
proceedings. The expert’s role in such circumstances may 

be viewed as that of an expert advisor. 
3.1.3 However this guidance does apply if experts who 
were formerly instructed only to advise, that is, acting 
as an expert advisor, are later instructed as an expert 
witness to give or prepare evidence for the purpose of civil 
proceedings. 
3.1.4 In the remainder of this guidance, a reference to an 
expert means an expert witness to whom Part 35 applies. 

3.2 Duties/obligations of experts 
3.2.1 Experts always owe a duty to exercise reasonable skill 
and care to those instructing them, and to comply with any 
relevant professional code of ethics. However when they 
are instructed to give or prepare evidence for the purpose 
of civil proceedings in England and Wales they have an 
overriding duty to help the court on matters within their 
expertise (CPR 35.3). This duty overrides any obligation to 
the person instructing or paying them. Experts must not 
serve the exclusive interest of those who retain them. 
3.2.2 Experts should be aware of the overriding objective 
that courts deal with cases justly. This includes dealing 
with cases proportionately, expeditiously and fairly (CPR 
1.1). Experts are under an obligation to assist the court so 
as to enable them to deal with cases in accordance with 
the overriding objective. However the overriding objective 
does not impose on experts any duty to act as mediators 
between the parties or require them to trespass on the role 
of the court in deciding facts. 
3.2.3 Experts should provide opinions which are 
independent, regardless of the pressures of litigation. In 
this context, a useful test of ‘independence’ is that the 
expert would express the same opinion if given the same 
instructions by an opposing party. Experts should not take 
it upon themselves to promote the point of view of the 
party instructing them or engage in the role of advocates. 
3.2.4 Experts should confine their opinions to matters 
which are material to the disputes between the parties 
and provide opinions only in relation to matters which 
lie within their expertise. Experts should indicate without 
delay where particular questions or issues fall outside their 
expertise. 
3.2.5 Experts should take into account all material facts 
before them at the time that they give their opinion. Their 
reports should set out those facts and any literature or any 
other material on which they have relied in forming their 
opinions. They should indicate if an opinion is provisional, 
or qualified, or where they consider that further 
information is required or if, for any other reason, they are 
not satisfied that an opinion can be expressed finally and 
without qualification. 
3.2.6 Experts should inform those instructing them without 
delay of any change in their opinions on any material 
matter and the reason for it. 
3.2.7 Experts should be aware that any failure by them to 
comply with the Rules or court orders or any excessive 
delay for which they are responsible may result in the 
parties who instructed them being penalised in costs and 
even, in extreme cases, being debarred from placing the 
expert’s evidence before the court. The courts may also 
make orders for costs (under section 51 of the Senior Courts 
Act 1981) directly against expert witnesses who by their 
evidence cause significant expense to be incurred, and do 
so in flagrant and reckless disregard of their duties to the 
court. 

3.3 Experts’ acceptance of instructions 
3.3.1 Experts should confirm without delay whether or not 
they accept instructions. They should also inform those 
instructing them (whether on initial instruction or at any 
later stage) without delay if: 

3.3.1.1 instructions are not acceptable because, for 
example, they require work that falls outside their 
expertise, impose unrealistic deadlines, or are 
insufficiently clear. Thus, experts who do not receive clear 
instructions should request clarification and may indicate 
that they are not prepared to act unless and until such 
clear instructions are received; 
3.3.1.2 they consider that instructions are or have become 
insufficient to complete the work; 
3.3.1.3 they become aware that they may not be able to 
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fulfil any of the terms of appointment; 
3.3.1.4 the instructions and/or work have, for any reason, 
placed them in conflict with their duties as an expert. In 
this respect, where an expert advisor is approached to act 
as an expert witness then they will need to give careful 
consideration as to whether they can accept a role as 
expert witness; or 
3.3.1.5 they are not satisfied that they can comply with 
any orders that have been made. 

3.3.2 Experts must neither express an opinion outside the 
scope of their field of expertise, nor accept any instructions 
to do so. 
3.3.3 Where an expert identifies that the basis of his 
instruction differs from that of another expert, he should 
inform those instructing him. 
3.3.4 Experts should agree the terms on which they are to 
be paid with those instructing them. Experts should be 
mindful that they may be required to provide estimates for 
the court and that their fees may be scrutinised by the court. 
The court may limit the amount to be paid as part of any 
order for costs. 

3.4 Withdrawal 
3.4.1 Where experts’ instructions remain incompatible with 
their duties, whether through incompleteness, a conflict 
between their duty to the court and their instructions, or 
for any other substantial and significant reason, they may 
consider withdrawing from the case. However, experts 
should not withdraw without first discussing the position 
fully with those who instruct them and considering 
carefully whether it would be more appropriate to make a 
written request for directions from the court. If experts do 
withdraw, they must give formal written notice to those 
instructing them. 

3.5 Experts’ right to ask court for directions 
3.5.1 Experts may request directions from the court to assist 
them in carrying out their functions as experts (CPR 35.14), 
for example, if experts consider that those instructing them 
have not provided information which they require. Experts 
should normally discuss such matters with those who 
instruct them before making any such request. Unless the 
court otherwise orders, any proposed request for directions 
should be copied to the party instructing the expert at least 
seven days before filing any request to the court, and to all 
other parties at least four days before filing it (CPR 35.14). 
3.5.2 Requests to the court for directions should be made 
by letter clearly marked “expert’s request for directions” 
containing: 

3.5.2.1 the title of the claim; 
3.5.2.2 the claim number of the case; 
3.5.2.3 the name of the expert; 
3.5.2.4 full details of why directions are sought; and 
3.5.2.5 copies of any relevant documentation. 

3.6 The experts’ access to information held by the parties 
3.6.1 Experts in a case should satisfy themselves that 
they have access to all relevant information and in any 
event the same information that has been disclosed by all 
of the parties. Experts should seek to confirm this, and 
the status of disclosure, in an expeditious manner after 
accepting instructions, notifying instructing solicitors of any 
omissions. Experts should continue to monitor this aspect. 
3.6.2 Experts, as with those who instruct them, should be 
specifically aware of CPR  35.9. This provides that, where 
one party has access to information which is not readily 
available to the other party, the court may direct the party 
who has access to the information to prepare, file and copy 
to the other party a document recording the information. 
If experts require such information which has not been 
disclosed, they should discuss the position with those 
instructing them without delay, so that a request for the 
information can be made, and, if not forthcoming, an 
application can be made to the court. 
3.6.3 Any request for further information from the other 
party made by an expert should be in the form of a written 
letter to the expert’s instructing party and should state, for 
each category of information sought, why the information 
is necessary for the evaluation of the particular aspect of 
the case and also the significance of the information in the 
context of the particular aspect of the case. Thus, a request 
for further information by an expert should have regard 
to their duty to focus on matters which are material to the 
disputes between the parties (see paragraph 3.2.4 above). 

3.7 Contents of experts’ reports 
3.7.1 The content and extent of experts’ reports should be 
governed by the scope of their instructions and general 
obligations, the contents of CPR 35 and PD35 and their 
overriding duty to the court. 
3.7.2 In preparing reports, experts should maintain 
professional objectivity and impartiality at all times. 
3.7.3 PD 35, paragraph 2 provides that experts’ reports 
should be addressed to the court and gives detailed 
directions about the form and content of such reports. All 
experts and those who instruct them should ensure that 
they are familiar with these requirements. 
3.7.4 Model forms of experts’ reports are available from 
bodies such as the Academy of Experts or the Expert 
Witness Institute and, for example, a template for medical 
reports has been created by the Ministry of Justice. 
3.7.5 Experts’ reports must contain statements that they: 

3.7.5.1 understand their duty to the court and have 
complied and will continue to comply with it; and 
3.7.5.2 are aware of and have complied with the 
requirements of CPR 35 and PD 35, this guidance and the 
practice direction on pre-action conduct. 

3.7.6 Experts’ reports much also be verified by a statement 
of truth. The form of the statement of truth is as follows:  

“I confirm that I have made clear which facts and matters referred 
to in this report are within my own knowledge and which are 
not. Those that are within my own knowledge I confirm to be true. 
The opinions I have expressed represent my true and complete 
professional opinions on the matters to which they refer.” 
3.7.7 The details of experts’ qualifications to be given in 
reports should be commensurate with the nature and 
complexity of the case. It may be sufficient merely to state 
academic and professional qualifications. However, where 
highly specialised expertise is called for, experts should 
include the detail of particular training and/or experience 
that qualifies them to provide that highly specialised 
evidence. 
3.7.8 The mandatory statement of the substance of all 
material instructions should not be incomplete or otherwise 
tend to mislead. The imperative is transparency. The term 

“instructions” includes all material which solicitors place in 
front of experts in order to gain advice. The omission from 
the statement of ‘off‐the‐record’ oral instructions is not 
permitted. Courts may allow cross‐examination about the 
instructions if there are reasonable grounds to consider that 
the statement may be inaccurate or incomplete. 
3.7.9 Where tests of a scientific or technical nature have 
been carried out, experts should state: 

3.7.9.1 the methodology used; and 
3.7.9.2 by whom the tests were undertaken and under 
whose supervision, summarising their respective 
qualifications and experience. 

 Reliance on the work of others 
3.7.10 Where experts rely in their reports on literature 
or other material and cite the opinions of others without 
having verified them, they must give details of those 
opinions relied on. It is likely to assist the court if the 
qualifications of the originator(s) are also stated. 
3.7.11 When addressing questions of fact and opinion, 
experts should keep the two separate and discrete. 
3.7.12 Experts must state those facts (whether assumed 
or otherwise) upon which their opinions are based; 
in this respect experts should have primary regard to 
their instructions (paragraph 2.3.2 above). Experts must 
distinguish clearly between those facts which they know to 
be true and those facts which they assume. 
3.7.13 Where there are material facts in dispute experts 
should express separate opinions on each hypothesis put 
forward. They should not express a view in favour of one 
or other disputed version of the facts unless, as a result of 
particular expertise and experience, they consider one set 
of facts as being improbable or less probable, in which case 
they may express that view, and should give reasons for 
holding it. 
3.7.14 If the mandatory summary of the range of opinion is 
based on published sources, experts should explain those 
sources and, where appropriate, state the qualifications 
of the originator(s) of the opinions from which they differ, 
particularly if such opinions represent a well established 
school of thought. 
3.7.15 Where there is no available source for the range of 



7

opinion, experts may need to express opinions on what 
they believe to be the range which other experts would 
arrive at if asked. In those circumstances, experts should 
make it clear that the range that they summarise is based 
on their own judgement and explain the basis of that 
judgement. 

 Conclusions 
3.7.16 A summary of conclusions is mandatory. The 
summary should be at the end of the report after all the 
reasoning. There may be cases, however, where the benefit 
to the court is heightened by placing a short summary 
at the beginning of the report whilst giving the full 
conclusions at the end. For example, it can assist with the 
comprehension of the analysis and with the absorption 
of the detailed facts if the court is told at the outset of the 
direction in which the report’s logic will flow in cases 
involving highly complex matters which fall outside the 
general knowledge of the court. 

 The impact of sequential exchange of experts’ reports
3.7.17 Where there is sequential exchange of reports 
then the defendant’s expert’s report will be produced in 
response to the claimant’s expert’s report. In this instance, 
and mindful of the duties and obligations outlined above, 
the defendant’s expert’s report should: 

3.7.17.1 confirm that the background to the case as set 
out in the claimant’s expert report is agreed, or where 
some or all of it is not, then to identify such parts that in 
the defendant’s expert’s view require revision, setting 
out the revisions that he considers necessary. By way of 
additional illustration that the defendant’s expert need 
not repeat information that is adequately dealt with in 
the claimant’s expert report, where the claimant’s expert 
accountant adequately summarises the annual financial 
statements of the claimant’s business they need not be 
re¬presented in the defendant’s expert’s report; 
3.7.17.2 seek to focus only on those material areas of 
difference with the claimant’s expert’s opinion. Thus, 
consistent with the theme of the experts’ joint statement, 
the defendant’s expert’s report should identify those 
assumptions (or elements thereof) of the claimant’s expert 
that they consider reasonable (and hence agree with) and 
those assumptions that they do not; and 
3.7.17.3 consistent with paragraph 3.7.17.2, and in 
particular where the experts are addressing the financial 
value of heads of claim (for example, the costs of a care 
regime or loss of profits), the defendant’s expert’s report 
should contain a reconciliation between the claimant’s 
expert’s loss assessment and his loss assessment, 
identifying, for each assumption where he concludes 
differently to the claimant’s expert, the related financial 
impact.

3.8 Amendment of reports 
3.8.1 Experts should not be asked to, and should not, 
amend, expand or alter any parts of reports in a manner 
which distorts their true opinion, but may be invited to 
amend or expand reports to ensure accuracy, internal 
consistency, completeness and relevance to the issues 
and clarity. Although experts should generally follow the 
recommendations of solicitors with regard to the form of 
reports, they should form their own independent views as 
to the opinions and contents expressed in their reports and 
exclude any suggestions which do not accord with their 
views. 
3.8.2 It may become necessary for experts to amend their 
reports: 

3.8.2.1 as a result of an exchange of questions and answers; 
3.8.2.2 following agreements reached at meetings between 
experts; or 
3.8.2.3 where further evidence or documentation is 
disclosed. 

3.8.3 Where experts change their opinion following a 
meeting of experts, a simple signed and dated addendum or 
memorandum to that effect is generally sufficient. In some 
cases, however, albeit such a circumstance would perhaps 
be rare, the benefit to the court of having an amended report 
may justify the cost of making the amendment. 
3.8.4 Where experts significantly alter their opinion, as 
a result of new evidence or because evidence on which 
they relied has become unreliable, or for any reason, they 
should amend their reports to reflect that fact. Amended 
reports should include reasons for amendments. In such 

circumstances those instructing experts should inform 
other parties as soon as possible of any change of opinion. 
3.8.5 When experts intend to amend their reports, they 
should inform those instructing them without delay 
and give reasons. They should provide an addendum or 
memorandum (or amended report) clearly marked as such 
as quickly as possible. 

3.9 Written questions to experts 
3.9.1 Experts have a duty to provide answers to questions 
properly put. Where they fail to do so, the court may 
impose sanctions against the party instructing the expert, 
and, if there is continued non-compliance, debar a party 
from relying on the report. Experts should copy their 
answers to those instructing them. 
3.9.2 Experts’ answers to questions automatically become 
part of their reports. They are covered by the statement of 
truth and form part of the expert evidence. 
3.9.3 Where experts believe that questions put are not 
properly directed to the clarification of the report, or have 
been asked out of time, they should discuss the questions 
with those instructing them and, if appropriate, those 
asking the questions. Attempts should be made to resolve 
such problems without the need for an application to the 
court for directions, but in the absence of agreement or 
application for directions by the party or parties, experts 
may themselves file a written request to court for directions, 
consistent with paragraph 3.5.1 above. 

3.10 Discussions between experts and the preparation of a 
joint statement 

3.10.1 The purpose of discussions between experts should 
be, wherever possible, to: 

3.10.1.1 identify and discuss the expert issues in the 
proceedings; 
3.10.1.2 reach agreed opinions on those issues, and, if that 
is not possible, to narrow the issues in the case; 
3.10.1.3 identify those issues on which they agree and 
disagree and summarise their reasons for disagreement 
on any issue; and
3.10.1.3 (sic) identify what action, if any, may be taken to 
resolve any of the outstanding issues between the parties. 

 They are not to seek to settle the proceedings. 
3.10.2 Where there is sequential exchange of expert reports, 
with the defendant’s expert’s report prepared in accordance 
with the guidance at paragraphs 3.7.17.1 to 3 above, it 
would be expected that the experts’ discussions, and 
hence their joint statement, would be focussed upon the 
areas of disagreement, save for the need for the claimant’s 
expert to consider and respond to material, information 
and commentary included within the defendant’s expert’s 
report. 
3.10.3 At the conclusion of any discussion between experts, 
a joint statement should be prepared setting out: 

3.10.3.1 subject to paragraph 3.10.2, a list of issues that 
have been agreed, including, in each instance, the basis of 
agreement; 
3.10.3.2 a list of issues that have not been agreed, 
including, in each instance, the basis of disagreement; 
3.10.3.3 a list of any further issues that have arisen that 
were not included in the original agenda for discussion; 
and 
3.10.3.4 a record of further action, if any, to be taken or 
recommended, including as appropriate the holding of 
further discussion between experts. 

3.10.4 The joint statement should include a brief re-
statement that the experts recognise their duties (or a 
cross-reference to the relevant statements in their respective 
reports). The joint statement should also include an express 
statement the experts have not been instructed to avoid 
reaching agreement (or otherwise defer from doing so) on 
any matter within the experts’ competence.
3.10.5 The joint statement should be agreed and signed 
by all the parties to the discussion as soon as may be 
practicable. 
3.10.6 Where single joint experts have been instructed but 
parties have, with the permission of the court, instructed 
their own additional Part 35 experts, there may, if the court 
so orders or the parties agree, be discussions between the 
single joint experts and the additional Part 35 experts. Such 
discussions should be confined to those matters within the 
remit of the additional Part 35 experts or as ordered by the 
court. 
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3.11 Attendance of experts at court 
3.11.1 Experts instructed in cases have an obligation to 
attend court if called upon to do so and accordingly should 
ensure that those instructing them are always aware of 
their dates to be avoided and take all reasonable steps to be 
available. 
3.11.2 Experts should normally attend court without the 
need for the service of witness summonses, but on occasion 
they may be served to require attendance (CPR 34). The use 
of witness summonses does not affect the contractual or 
other obligations of the parties to pay experts’ fees. 

4.1 Single joint experts 
4.1.1 CPR 35 and PD35 deal extensively with the instruction 
and use of joint experts by the parties and the powers of the 
court to order their use (see CPR 35.7 and 35.8 and PD35, 
para 5). 
4.1.2 The Civil Procedure Rules encourage the use of 
joint experts. Wherever possible a joint report should be 
obtained. Consideration should therefore be given by all 
parties to the appointment of a single joint expert in all 
cases where a court might direct such an appointment. 
Single joint experts are the norm in cases allocated to the 
small claims track and the fast track.
4.1.3 Where, in the early stages of a dispute, examinations 
and investigations, tests, site inspections, experiments, 
preparation of photographs, plans or other similar 
preliminary expert tasks are necessary, consideration 
should be given to the instruction of a single joint expert, 
especially where such matters are not, at that stage, 
expected to be contentious as between the parties. The 
objective of such an appointment should be to agree or to 
narrow issues. 
4.1.4 Experts who have previously advised a party (whether 
in the same case or otherwise) should only be proposed 
as single joint experts if other parties are given all relevant 
information about the previous involvement. 
4.1.5 The appointment of a single joint expert does not 
prevent parties from instructing their own experts to advise 
(but the cost of such expert advisors may not be recoverable 
in the case). 

 Joint instructions 
4.1.6 The parties should try to agree joint instructions to 
single joint experts, but in default of agreement, each party 
may give instructions. In particular, all parties should 
try to agree what documents should be included with 
instructions and what assumptions single joint experts 
should make. 
4.1.7 Where the parties fail to agree joint instructions, they 
should try to agree where the areas of disagreement lie 
and their instructions should make this clear. If separate 
instructions are given, they should be copied at the same 
time to the other instructing parties. 
4.1.8 Where experts are instructed by two or more parties, 
the terms of appointment should, unless the court has 
directed otherwise, or the parties have agreed otherwise, 
include:-

4.1.8.1 A statement that all the instructing parties are 
jointly and severally liable to pay the experts’ fees 
and, accordingly, that experts’ invoices should be sent 
simultaneously to all instructing parties or their solicitors 
(as appropriate); and 
4.1.8.2 A statement as to whether any order has been 
made limiting the amount of experts’ fees and expenses 
(CPR 35.8(4)(a)). 

4.1.9 Where instructions have not been received by the 
expert from one or more of the instructing parties, the expert 
should give notice (normally at least 7 days) of a deadline 
to all instructing parties for the receipt by the expert of such 
instructions. Unless the instructions are received within 
the deadline the expert may begin work. In the event that 
instructions are received after the deadline but before 
the signing off of the report the expert should consider 
whether it is practicable to comply with those instructions 
without adversely affecting the timetable set for delivery 
of the report and in such a manner as to comply with the 
proportionality principle. An expert who decides to issue 
a report without taking into account instructions received 
after the deadline should inform the parties who may apply 
to the court for directions. In either event the report must 
show clearly that the expert did not receive instructions 
within the deadline, or, as the case may be, at all. 

 Conduct of the single joint expert 
4.1.10 Single joint experts should keep all instructing parties 
informed of any material steps that they may be taking 
by, for example, copying all correspondence to those 
instructing them. 
4.1.11 Single joint experts are Part 35 experts and so have 
an overriding duty to the court. They are the parties’ 
appointed experts and therefore owe an equal duty to all 
parties. They should maintain independence, impartiality 
and transparency at all times. 
4.1.12 Single joint experts should not attend a meeting or 
conference which is not a joint one, unless all the parties 
have agreed in writing or the court has directed that such a 
meeting may be held and who is to pay the experts’ fees for 
the meeting. 
4.1.13 Single joint experts may request directions from the 
court, as set out below.
4.1.14 Single joint experts should serve their reports 
simultaneously on all instructing parties. They should 
provide a single report even though they may have 
received instructions which contain areas of conflicting fact 
or allegations. If conflicting instructions lead to different 
opinions (for example, because the instructions require 
experts to make different assumptions of fact), reports may 
need to contain more than one set of opinions on any issue. 
It is for the court to determine the facts. 

 Cross examination of the single joint expert 
4.1.15 Single joint experts do not normally give oral 
evidence at trial but if they do, all parties may cross-
examine them. In general, written questions (CPR 35.6) 
should be put to single joint experts before requests are 
made for them to attend court for the purpose of cross 
examination. 

4.2 Power of the court to direct a party to provide 
information 

4.2.1 The court has a wide power as to how to determine 
such a request subject to the Overriding Objective and in 
particular the courts power under CPR 35.9. 

4.3 Conditional and contingency fees 
4.3.1 Payment of experts’ fees which are contingent upon 
the nature of the expert evidence given in legal proceedings 
or upon the outcome of the case is highly undesirable. There 
is an overriding concern to ensure the independence and 
objectivity of expert evidence; any contingent arrangement 
risks seriously compromising this fundamental requirement, 
and thus undermining the proper administration of justice. 
Experts must not therefore be retained on such a basis 
except in those exceptional circumstances where the court 
authorises such an arrangement. 

4.4 Sanctions 
4.4.1 Good practice is to be encouraged and regard should 
be had that there are sanctions which might arise in the 
event of failure to comply with CPR 35, the PD or court 
orders. It should be remembered that, per CPR 35.3, it is the 
duty of experts to help the court and that duty overrides 
any obligation to the party who has instructed them. 
4.4.2 In the context of cases where court proceedings 
have not been commenced there are broadly two types of 
sanction. First, any misconduct of a professional instructing 
an expert or the expert may be subject to sanction by their 
professional body/regulator. Second, the court has power 
under CPR 35.4(4) and, more generally, under CPR 44 to 
impose costs sanctions which may impact the level of cost 
to be recovered or fees to be paid to an expert. 
4.4.3 In the context of cases where proceedings have been 
commenced the following sanctions may apply:¬

4.4.3.1 Matters of misconduct may be dealt with by 
the professional instructing experts or the expert’s 
professional/regulatory body. 
4.4.3.2 The court may impose cost penalties against those 
instructing the expert (including a wasted cost order) 
or the expert (such as disallowance or reduction of the 
experts’ fee) (CPR 35.4(4) and CPR 44). 
4.4.3.3 The Court may rule that an expert’s report/
evidence be inadmissible. 
4.4.3.4 In more extreme cases, if a court is misled then it 
may invoke general powers for contempt in the face of 
the court. The court would then have the power to fine or 
imprison the wrong doer. 
4.4.3.5 If an expert commits perjury, criminal sanction 
may follow. 


